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*380 I. Introduction

This article addresses the politics of time for workers in the United States, focusing on the legal profession. Section II
explains current time norms in the legal profession, under which law firm attorneys are expected to work extremely long
hours and have a near total devotion to work. The discussion includes how such time norms clash with the norm of
“parental care”--the widespread and uncontroversial belief that children need, and deserve, time with their parents. That
clash, this article argues, is bad for men (who are forced into breadwinner roles), worse for women (who are marginal-
ized at work), and worst of all for children (who lose out when their parents are forced to make trade-offs between work
and family). Section III addresses how time norms are enforced at work through stigma and marginalization and the role
implicit bias plays in this stigma. Section IV discusses generational conflicts over time norms in the legal profession
based on the differing viewpoints of older and younger generations of lawyers on work-family balance. Lastly, Section V
sets forth the business case for changing those time norms in the legal profession, arguing that it makes economic sense
for law firms to consider alternatives to “business as usual.” This discussion covers business development and client ser-
vices, attracting talented lawyers, reducing attrition at law firms, and recognizing work-family balance as a risk-
management issue, including a discussion of the growth of family responsibilities discrimination lawsuits. While work-
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family balance is often characterized as an individual problem of personal choice, this article argues that this is a mis-
characterization: balancing work and family involves personal choices, but those choices occur within a context of dis-
crimination. Workplace time norms are designed around our society's notion of an ideal worker that is in direct conflict
with our society's notion of an ideal parent or caregiver.

II. Time Norms, the Norm of “Parental Care,” and the Clash of Ideals

A. Time Norms and the Ideal Worker

What are time norms? In a well-known study of lawyers, sociologist Cynthia Fuchs Epstein wrote that “the legal pro-
fession measures . . . excellence and commitment not only by productivity and competence but by the number of hours
logged,” which she described as “the politics of time.” [FN1] Within the context of law firms, she observed, time be-
comes a “proxy for dedication and excellence.” [FN2]

*381 This description continues to apply to the legal profession today, as law firm lawyers are required to bill an in-
creasingly excessive number of hours. A recent article in San Francisco Magazine, entitled Who Says Being a Lawyer
Has to Suck?, reported that associates in San Francisco now bill on average 2,200 hours a year, which, according to the
author's estimates, amounts to 8:00 a.m. to 8:00 p.m. every weekday plus seven hours on Saturday twice per month with
three total weeks off per year. [FN3] This definition of “full time” in the legal profession today represents a huge in-
crease from past norms. Indeed, as recently as the 1960s, billing 1,300 hours per year was considered “full time.” [FN4]

The long hours that lawyers and other professionals work is part of what has been called the “time divide” in the
United States, whereby some Americans, including elite professionals such as lawyers, are overworked and expected to
work excessive hours while others, typically low-wage workers, cannot get enough hours or earn enough money. [FN5]
Americans as a group work among the longest hours in the world, including longer hours than workers in even Japan,
[FN6] a culture that has a word for death from overwork. [FN7]

The norm of long hours among American professionals is accompanied by, what sociologist Mary Blair-Loy has
called, the norm of “work devotion.” [FN8] In a study of women in finance--a field similar to law in its expectations of
professional workers--Blair-Loy described how high-level professionals are expected “to demonstrate commitment by
making work the central focus of their lives” [FN9] and “manifest singular ‘devotion to work,’ . . . unencumbered with
family responsibilities.” [FN10]

Expectations of long work hours and total devotion to work are integral to how we define the “ideal worker” in the
United States: as someone *382 who begins employment in early adulthood and works, full time and full force, for forty
years straight, taking no time off for childbearing, child rearing, or anything else. American workplaces are designed
around this ideal worker norm, which is policed and enforced through language (like the term “go-getter”) that fails to
differentiate between commitment and ambition with unbounded availability for paid work. [FN11]

B. The Norm of Parental or Family Care

These workplace ideals directly conflict with our ideals of family life. As a society, we believe that children need and
deserve time with their parents; this is what I have called the norm of “parental care.” [FN12] A common expression of
this norm is when people say they do not want to send their children to day care because they do not want their children
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to be “raised by strangers.” The norm of parental care reflects the idea that, among middle-class families, parents' parti-
cipation is essential to helping their children develop the skills and values they need to succeed. [FN13]

Our traditions of nurturance include not only child care, but also elder care; informal networks deliver eighty-five
percent of elder care in the United States. [FN14] A survey by the American Association of Retired Persons (AARP)
found that between one-fifth and one-half of families care for an elder relative: forty-two percent of Asian families,
thirty-four percent of Latino families, twenty-eight percent of African-American families, and nineteen percent of white
families. [FN15] One in four employed adults has elder care responsibilities. [FN16] Nearly sixty percent of those caring
for an adult over age fifty are working, the majority of whom are working full time. [FN17] One study revealed a grow-
ing concern by workers over elder care: a major health plan's employee assistance program (EAP) reported an increase in
calls related to elder care issues, as well as an increase in the proportion of callers to the EAP who were men, from one-
third in prior years to forty *383 percent in 2006. [FN18] The norm of parental care for children is accompanied by a
norm of family care for elders and ill relatives. For example, most people would be shocked to hear that somebody had
left a sick or dying partner or parent alone.

C. Work-Family Conflict as a Clash of Social Ideals

Many Americans feel caught between two conflicting ideals: the norm of the ideal worker who is totally available
for, and devoted to, work, and the norm of family care that mandates that adults be available to their children and to eld-
erly or ill parents or relatives. When we talk about work-family conflict, what we are really talking about is not a matter
of individual choice or an issue of ordering an individual's priorities, but a clash of these two cherished social ideals. An
all-or-nothing workplace disadvantages most women (eighty-one percent of who have children by their mid-forties
[FN19]) and an increasing number of men who want to participate in child rearing, by forcing them to “choose” between
being either a bad worker or a bad parent. This clash, which affects virtually all Americans at some point in their work-
ing lives, is bad for men, worse for women, and worst of all for children.

While this article focuses primarily on time norms and the clash of work and family ideals in law firms, it is import-
ant to note that such problems affect families of all economic classes and work environments. A growing body of literat-
ure documents the somewhat different, but equally acute, work-family conflicts among middle-class, working-class, and
low-wage families. [FN20] Demographic data supports this assertion. One study, for example, found that nearly two-
thirds (sixty-two percent) of workers who *384 earn more than $71,000 annually have access to flexible work schedules,
as compared to fewer than one-third (thirty-one percent) of workers who earn less than $28,000. [FN21] Surprisingly,
claims persist that the work-family conflict is a problem only for elites despite the growing body of literature, demo-
graphic data, and number of examples that show how work-family conflict affects people of every class.

That, however, is the subject of a different article. This article focuses on the “lucky” ones--the elite professional or
managerial class who generally have more flexibility and control over their schedules and earn more to help pay for child
care than middle- or lower-wage workers--and how even among this group, work-family conflict is painful and acute.
[FN22] Among elites, the work-family conflict is primarily a problem of excessive hours and an expectation that work
always comes first. Typically, a part-time schedule in a law firm is the traditional full-time schedule of other workers--a
forty-hour workweek--as opposed to the new full-time schedule of law firm lawyers--a sixty- or eighty-hour workweek.
Indeed, only three percent of dual-career couples in which one or both partners work long hours (more than forty-five
hours per week) express contentment about their high level of time committed to work. [FN23] That leaves ninety-seven
percent who are unhappy with their work hours.

1. The Impact on Men
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As mentioned above, Americans work among the longest hours in the world, and professionals work the longest
hours among Americans. [FN24] Most of those working long hours are men. One out of three fathers works forty-nine or
more hours per week; among fathers in elite professional jobs, this number rises to about half. [FN25] American men,
particularly elite professional men, often are confined to what one author called “a life at hard labor.” [FN26] Given this
context, an often overlooked yet important point is that the ideal-worker norm and its accompanying norm of work devo-
tion are bad for even those men who can and do function as ideal workers. These norms impact men's health and family
relationships such that younger generations of men are beginning to challenge them.

*385 Recent studies of lawyers dramatize the high costs of the norms of long hours and work devotion in the legal
profession. One study found that many lawyers work such long hours that sleep deprivation has become a major issue.
[FN27] Lawyers also have been found to have higher levels of divorce, depression, drug abuse, and suicide than the gen-
eral population. [FN28] Not surprisingly, as men comprise eighty-three percent of law firm partners and fifty-six percent
of law firm associates, [FN29] the bulk of these “hard-driving” lawyers are men. In a famous study, one woman, speak-
ing of her husband's death, told sociologist Arlie Hoschchild, “I didn't invite anyone from his work to his funeral. It was
the company who killed him.” [FN30]

A common sentiment among elite professional men is the sense that they missed the opportunity to see their children
grow up. For some men, this sentiment can come out in midlife crises: after realizing that they were too distant from their
families, they try to get fatherhood right the second time around--with a younger second wife--as “start over” or
“do-over” dads. [FN31] A recent study of work-life balance among attorneys found that one out of four vacation days
were interrupted, and law firm lawyers took the fewest number of uninterrupted vacation days. [FN32] The study in-
cluded the story of a male associate at a small New York law firm whose wife asked their child, “Don't you miss daddy?”
when he could not join them on vacation. “No,” his daughter responded, “I never see him anyway.” [FN33]

Research has shown that the new generation of male attorneys is beginning to challenge the ideal worker norm. It
will not be easy. Sociologist Cynthia Fuchs Epstein described that men who violate time norms encounter a “double
stigma” because masculinity and career success are intertwined. [FN34] For men, career success is associated not only
with observing time norms but also with manliness, and working long hours is viewed as a “heroic activity.” [FN35] To
quote one early study from the 1970s: Men measure “masculinity by the size of a paycheck.” [FN36] Thus, when men vi-
olate time *386 norms they face gendered criticism, such as being viewed as “wusses” or “sissies” for not putting in ex-
treme hours at work.

2. The Impact on Women

The clash of work and family ideals has even worse effects on women, who are marginalized at work and forced out
of the paid workforce yet depicted in the media as being pulled home. American newspapers generally cover work-fam-
ily conflict as the story of professional women “opting out” of high-powered careers in response to newly discovered
personal priorities that lead them to embrace traditional homemaker roles. [FN37] This is another perennial story that is
untrue. In fact, highly-educated women are more likely to be in the labor force and work more hours than women with
less education. Women in families that earn between $10,000 and $40,000 per year are the most likely to stay at home.
[FN38]

Equally misleading is the picture of women cheerfully “opting out” to embrace traditional roles. In fact, one recent
study found that only sixteen percent of highly-qualified women left the paid workforce because they felt the pull of
home life. [FN39] In sharp contrast, roughly eighty-six percent cited workplace conditions, including workplace inflexib-
ility and hostility toward mothers, as a key reason for leaving the workforce. [FN40] As one highly qualified woman who
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spent many years and many hundreds of thousands of dollars on education and training to enter her profession explained:

I decided to quit, and this was a really, really big deal . . . [b]ecause I never envisioned myself not working. I
just felt like I would become a nobody if I quit. Well, I was sort of a nobody working too. So it was sort of,
“Which nobody do I want to be?” [FN41]

These sentiments reflect the rigorous marginalization of part-time workers in professional jobs, in which working the
traditional forty-hour workweek too often leads to blocked advancement, a lack of career-enhancing*387 assignments
and greater vulnerability to layoffs. [FN42] Social psychologist Monica Biernat has documented that a key difference
between the “good mother” and the “good father” is that the good mother is more likely to be seen as someone who is al-
ways available to her children; a mother will be viewed as only “all right” for spending about the same amount of time
away from her children as a father who is viewed as “very good.” [FN43] Placing women in the position of being unable
to live up to their perceived obligations as responsible workers and conscientious mothers is not only uneconomical for
employers (as detailed in Section IV), but it is unjust to women; it creates a sense of painful inadequacy, as shown so
poignantly by the quote above.

Another way in which the cheerful opt-out story line is misleading is that, contrary to the evidence, mothers who
“take a few years off” can reenter the workforce without penalty. Alas, this is not true. For women, working part time
carries a penalty in hourly wages of approximately ten percent. [FN44] The penalty is even more severe for those who
take time out of the workforce entirely--twenty percent of lifetime earnings for one year out of the labor force and thirty
percent for two to three years out. [FN45] One study showed that roughly forty percent of highly-qualified women take a
break from working at some point in their careers, ninety-three percent of whom hope to return; yet only forty percent of
them return to mainstream full-time jobs. [FN46] According to another study, seventy-five percent of women who return
to work after a break do so to dramatically de-skilled jobs (that is, jobs that require less education and training) often at
lower pay and with less room for advancement or leadership than the jobs they left. [FN47] Pamela Stone found that
most of the high-level professional women who took career breaks wanted to return to work full time in teaching, be-
cause that is the only profession in which they felt they could have a job and still do right by their children. [FN48] The
picture that emerges is one of highly-educated, highly-trained women driven out of traditionally masculine professions.

*388 Women are pushed out of professional jobs not only by the time norms that affect their own jobs, but also by
the impact of the same time norms on their husbands' jobs. For example, most of the highly-qualified women Pamela
Stone interviewed cited not only their own workplace conditions but their husbands' workplace conditions, too, as instru-
mental in pushing them out of the workforce. [FN49] Indeed, two-thirds of the women surveyed cited their husbands'
workplace conditions and schedules as a key reason they left the paid workforce. [FN50] For women married to law firm
attorneys, this is not surprising. If one parent works 8:00 a.m. to 8:00 p.m. and every other weekend, the other parent has
to pick up the slack and take care of the kids. When one parent has to leave work, it is almost always the mother who
does so. Once a mother leaves the workforce, her husband's hours tend to rise, fueling neo-traditional roles that neither
parent wants--with the mother often working less and the father working more than either would like. [FN51]

For all of these reasons, the price of motherhood in the United States is dramatically high. [FN52] While the United
States is one of the best places in the world for a woman who wants the life pattern of a traditional man, it is one of the
worst places in the industrialized world for a woman who wants the life pattern of a traditional mother. [FN53] In the
United States, eighty percent of those in poverty are women and children, [FN54] in large part due to the severe econom-
ic penalty for any life pattern other than that of an ideal worker. One telling statistic is that, on average, Americans who
work forty-four hours per week earn more than twice as much as those who work thirty-four hours per week. [FN55]
While press coverage of women leaving the paid workforce gives young women the impression that it is easy to take
time off and to return to work whenever they are ready, the reality is far different. It may be easy for some women to
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leave the paid workforce, but it is not at all easy to return. [FN56] Despite the happy face most women who “opt out” put
on when interviewed in the press, coping with the marginalization that accompanies leaving the paid workforce leads to
very high levels of depression among stay-at-home mothers. [FN57]

*389 3. The Impact on Children

The clash of work and family ideals has perhaps the worst consequences for children, who feel the economic effects
of their mothers' marginalization at work (especially if their parents divorce) and the emotional effects of lack of time
with their fathers and increased family stress. A society that pushes its mothers to the margins of economic life impover-
ishes its children. Today, most American mothers who are marginalized in (or pushed out of) the paid workforce are one
divorce away from poverty, given our lack of the safety net that exists in most European countries for working families.
Many European countries offer subsidized child care, paid maternity leaves, mandated vacation time, child allowances,
health insurance not tied to employment, and public policies designed to raise the supply and quality of flexible work.
[FN58] In the United States, however, our ideological obsession with independence erases the inevitability of interde-
pendence, creating a lack of political will to provide the kind of social supports that protect children from poverty else-
where in the industrialized world. [FN59] This clash of social ideals results in the United States having one of the highest
levels of childhood poverty in the industrialized world, [FN60] a shocking statistic for a country that is among the richest
in the world and that (in theory at least) prides itself on its commitment to family values.

Children are hurt when mothers make trade-offs on the work side; they are hurt, too, when fathers make trade-offs on
the family side. In a study by the Families and Work Institute, children reported that they did not mind when their moth-
ers were employed but wanted more time with their fathers. [FN61] Indeed, fathers show a disturbingly low level of
knowledge of their children's lives according to sociologist Ann Crouter's study of intact families with two married par-
ents. [FN62]

Children also pay for the clash of social ideals in an increased level of family stress. Again, while the children in the
Families and Work Institute *390 study did not object to their mothers working, they objected to the amount of stress
their parents were under. [FN63] This is not surprising, given that dual-earner couples in America work sharply longer
hours than their counterparts in many European countries, inevitably leading to stress. [FN64]

Finally, the clash of social ideals hurts children's economic futures. In a traditional family in which the father is the
provider and the mother is the caregiver, when parents divorce--which, despite a recently reported dip, about forty to
forty-five percent of American couples still do [FN65]--both mother and children suffer dramatically negative economic
effects. Mothers' standards of living fall sharply when they divorce, with forty percent of divorced mothers ending up in
poverty [FN66] in part because they typically retain custody but receive child support that covers only a quarter of the
costs of raising a middle-class child. Consequently, children of divorced families are less likely to reach either the educa-
tional status or the class status of their fathers. [FN67] One of the true tragedies of the current clash between work and
family ideals is that mothers who leave the workforce to “do right by” their children may end up impoverishing them.

III. How Time Norms Are Enforced

If time norms among elite professionals have grown to an unbearable level, why do workers put up with them? Time
norms of excessive hours and work devotion have become such a part of law firm life that those who do not follow them
may suffer stigma and marginalization at work, which translates into such things as a lack of plum assignments and less
chance for advancement at the firm. Much of this stigma is due to implicit bias, which can be particularly strong against
mothers.
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A. Stigma, Marginalization, and “Jokes”

Time norms are enforced, first, by the stigma and marginalization that affect workers who fail to conform to the 24-7
ideal worker norm. Cynthia Fuchs Epstein documented the policing of time norms through stigma in her study of part-
time lawyers. [FN68] Epstein concluded that lawyers who work part time “are challenging . . . [a] key part of the profes-
sion's traditional culture. They have become ‘time deviants' who are flouting the time norms of professional life.” [FN69]
Because eighty-one percent of women become *391 mothers [FN70] and forty-seven percent of law firm partners who
are mothers have worked part time, [FN71] time norms have a profound effect on the position of women in the legal pro-
fession. Given this context, it is not surprising that, nationwide, only seventeen percent of law firm partners are women
[FN72]--despite the fact that women have comprised nearly half of graduating law school classes for the past fifteen
years. [FN73]

Stigma, as noted sociologist Erving Goffman explained, has to do with “relationships, not attributes.” [FN74] In a
survey of Boston-area lawyers by the Women's Bar Association of Massachusetts, seventy-four percent of part-time law-
yers surveyed said they thought their chances for partnership had been or would be negatively affected by their reduced
hours. [FN75] The Project for Attorney Retention (PAR), which I co-direct, has worked since its inception seven years
ago to create quality, usable, non-stigmatized part-time programs. In doing so, PAR has found many other examples of
how stigma affects employees who wish to reduce their hours, including forced changes in practice groups, moves to in-
terior offices, and assignments that are consistently dead-end. One senior attorney who was working part time was over-
looked and not invited to her practice group's retreat, although male attorneys who were much junior to her were invited.
[FN76] As the latter example clearly demonstrates, stigma may constitute evidence of disparate treatment based on sex.

Another way that stigma plays out in the workplace and helps to enforce time norms is through comments and
“jokes” made by colleagues. For example, one part-time lawyer in Cynthia Fuchs Epstein's study explained that “she
knew exactly why colleagues forget which days she works,” stating, “It's just a little whack, getting the dig in.” [FN77]
Another said her colleagues continued to ask her which days she worked long after she had returned to working full time
[FN78]--an experience often relayed to PAR anecdotally,*392 too. Interestingly, Epstein quoted a third attorney who
opined, “I think to some extent [the jokes stem from the fact that] they are really jealous.” [FN79] Perhaps the jokes are
made by men who feel like they have no choice but to work the brutal hours required by time norms because their wives
are at home full or part time.

Indeed, such cruelty may reflect that nobody is really happy about their work situation. According to a recent study,
the average male law firm partner is more likely than the average female law firm partner to have children, yet he takes
no paternity leave and never uses part-time or flexible-hours options. This is not surprising given that he brings in eighty
percent or more of the family income and is married to a spouse who is less committed to her career. [FN80] Another
study found that men who left the practice of law were more likely to be satisfied with their work-life balance than men
who stayed in it. [FN81] The friction that often surrounds law firm time norms may reflect the stress felt by lawyers
stretched to their limits by the incompatibility of a conventional family life with the current requirement of 24-7 availab-
ility.

B. The Role of Implicit Bias

A large part of the stigmatizing and stereotyping experienced by women who deviate from time norms stems from
implicit or unexamined bias--defined as “cognitions, feelings, and evaluations that are not necessarily available to con-
scious awareness, conscious control, conscious intention, or self-reflection.” [FN82] A full discussion of implicit bias is
beyond the scope of this article, [FN83] but unexamined gender bias plays a significant part in the stigma part-time attor-

4 USTTLJ 379 Page 8
4 U. St. Thomas L.J. 379

© 2013 Thomson Reuters. No Claim to Orig. US Gov. Works.



neys face. For example, when PAR conducted training on gender bias for a law firm in San Francisco, a number of young
women attorneys in a room full of law partners openly expressed the belief that most of the gender bias at the firm oc-
curred around the issue of part-time work. [FN84] In another example, an attorney interviewed by PAR explained:

[B]efore I went part time, when people called and found I was not at my desk, they assumed that I was else-
where at a business meeting.*393 But after I went part time, the tendency was to assume that I was not there be-
cause of my part-time schedule--even if I was out at a meeting. Also, before I went part time, people sort of gave
me the benefit of the doubt. They assumed that I was giving them as fast a turn-around as was humanly possible.
After I went part time, this stopped, and they assumed that I wasn't doing things fast enough because of my part-
time schedule. As a result, before I went part time, I was getting top-of-the-scale performance reviews. Now I'm
not, though as far as I can tell the quality of my work has not changed. [FN85]

One common pattern of stigma is attribution bias, in which stereotypes drive the interpretation of ambiguous inform-
ation. In the case of the lawyer quoted above, once she made her motherhood salient by going part time, assumptions
about her were triggered by her status as a mother rather than her status as a worker. Another common pattern is leniency
bias, which is part of a larger series of patterns called “in-group favoritism:” whereas in-groups (here, full-timers) are
given the benefit of the doubt, out-groups (here, part-timers) are not. [FN86]

Both of these patterns reflect stereotypes triggered by motherhood. Social scientists have documented that mother-
hood is one of the key triggers for gender stereotyping. [FN87] In fact, in a recent study in which participants considered
similarly qualified job applicants who were different only in whether they had children, mothers were seventy-nine per-
cent less likely to be recommended for hire than non-mothers, offered an average of $11,000 less in pay, and held to
higher performance and punctuality standards. [FN88]

Law firms need to be mindful of the links between stigma and stereotyping, especially in light of the new Equal Em-
ployment Opportunity Commission's (EEOC) guidance issued in May 2007 on caregiver discrimination.*394 [FN89] The
EEOC states, first, that discrimination against caregivers often is illegal under current statutes. [FN90] Second, it states
that caregiver discrimination can be proved through evidence of stereotyping even when a plaintiff cannot identify a
comparator (i.e., a similarly situated man). [FN91] Third, it declares that bias that is “unconscious[ ] or reflexive [ ]” is
evidence of stereotyping. [FN92] In this context, law firms need to worry about the unconscious ways in which part-time
lawyers often are stigmatized because some may rise to the level of a change in the terms and conditions of employment,
[FN93] and much of the stigma results from gender stereotyping triggered by motherhood. The new guidance should
make law firms look very closely at ways to avoid this situation. [FN94]

Time norms are enforced by stigma, marginalization, and “jokes” in the workplace that may reflect implicit bias and
stereotyping. Implicit bias and stereotyping hold increasing potential for employer liability for discrimination. Legal em-
ployers need to become more mindful of this potential for liability [FN95] and how to avoid it.

IV. Generational Differences and Conflict over Time Norms

A. The Generation Gap at Law Firms

While the time demands of the legal profession have spiraled out of control since the 1960s, younger generations of
lawyers, including recent male law graduates, are beginning to draw a line in the sand. The result is a generation gap
between the baby boomers who run law firms and the younger generations law firms now employ. This gap was docu-
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mented in an article entitled Meet the Millennials--a term that refers to those who graduated from law school in 2000 or
later. [FN96] As one young male attorney explained, “‘I want to get home and spend time with my child and be as in-
volved in her upbringing as I can, and I think a lot of male attorneys I work with feel that way, too.”’ [FN97] To quote
another millennial:

*395 “I know a lot of people I work with, including myself, who would rather be at home with their families
than go out for drinks in the evening . . . . That's not to say I don't network or see the value of it. It's just that I'd
rather do it during the day than in the evenings.” [FN98]

Law students from the top law schools across the nation echo this lament as billable hours and student loans continue
to climb. Leading the charge to reverse the escalating billable hours requirement are two students at Stanford Law
School, Craig Segall and Andrew Kanter. Seeking to represent law students from across the nation with their organiza-
tion Law Students Building a Better Legal Profession, Segall and Kanter have asked law firms to implement policies for
greater work-life balance, including reduced billable hours required for the partnership track, reduced billable hours in
exchange for reduced wages, and informing students about their firms' work expectations during the interview process.
[FN99]

Statistics show that Generation X and Generation Y men, who are slightly older than millennials but younger than
baby boomers, also are less willing to put in the long hours that the boomers helped to establish as the new norm. One
early study suggested that part of this generational attitudinal shift can be attributed to many Generations X and Y men
seeing their fathers sacrifice everything for their jobs, only to be laid off in middle age. [FN100] Another study showed
that, in 1992, nearly seventy percent of college-educated men wanted jobs with increasing responsibility; thirteen years
later, in 2005, this number had dropped to fifty-two percent. [FN101]

This generational shift may also be due, in part, to a new image of fatherhood that has arisen in recent decades. For
example, far more men today push strollers and wear their babies in carriers than twenty years ago. The idea of the father
as the breadwinner is still alive and well, but the idea of the father who is also a nurturer is on the rise. [FN102] This
means that, like women, increasing numbers of men are now caught between the ideal worker norm and the norm of fam-
ily care. Younger generations of married men are also more likely to be a part of two-career families where both *396
parties expect to share responsibility for child rearing. [FN103] If the men do not deliver on this promise, the result may
be divorce. [FN104]

Whereas the job prospects of men who play the expected breadwinner role are enhanced by fatherhood, men who try
to join the front lines of family care often encounter powerful stigma. Accordingly, men seldom cite work-family imbal-
ance as a reason for leaving a law firm even when it was. [FN105] Because young men have been so reluctant to speak
up, law firms often miss the message that they are facing a generational shift. Said one law firm consultant:

[Law firms] sort of expect the women and the people of color to disappoint them, but they were shocked to
find out that the young men did not want to make partner either. In fact, the young men were less interested in be-
coming partners than the young women. The young men are saying “we don't want to be like them,” and the part-
ners don't get that. What the partners characterize as a gender problem is more accurately described as a genera-
tional problem. [FN106]

As a result, modern law firms are characterized by cross-generational conflicts over time norms. Older lawyers often
see younger lawyers as “slackers” who “want the gravy and none of the grief.” [FN107] The generational difference can
also translate into a sense of betrayal if, for example, a senior partner has mentored a younger attorney who the partner
later realizes does not share the goals that have guided his or her own life. One younger attorney likened working to be-
come a partner to “a pie-eating contest where the prize is more pie.” [FN108] When younger generations challenge the
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time norms upon which law firms have long been based, it is painful for the older generations who have lived by the old
rules and now ask themselves uncomfortable questions about their own lives.

For women, generational conflicts are intertwined with the issue of having children. One study showed that female
law firm partners are less likely than male law firm partners to be married or have children. [FN109] While older genera-
tions of women felt they could not “have it all,” younger generations*397 of women are challenging this idea. Cynthia
Fuchs Epstein's study found that “‘[t]here is a lot of tension.”’ [FN110] One senior female attorney commented: “You
can't have it all. I couldn't have it all. I made my choice. You have to make your choice.” [FN111]

B. The Persistence of Law Firm Time Norms

If Generations X and Y and the millennials are rebelling against a profession increasingly out of sync, why do law
firms continue to raise salaries and billable hours? Starting salaries in the San Francisco Bay Area, for example, just rose
to $160,000 for lawyers just out of law school--the third increase in starting salaries since 2005. [FN112] Several pos-
sible explanations are emerging to explain why law firms continue to raise salaries despite the fact that, according to
some associates, younger lawyers are distressed rather than pleased when they hear of yet another new raise. [FN113]

First, law firms refuse to believe that new associates prefer time over money. Managing partners often tell PAR that,
even though recent graduates say they want more work-life balance, in fact associates will go to the firm that offers them
the highest salary. Associates tell PAR that they are not interested in promises of reduced hours because they do not be-
lieve the promises. The associates believe that, if they go to a firm that promises work-life balance, they will end up
working the same hours but for less money. Many thus take the money for a few years and then run. As law firms in-
creasingly recognize, if they can actually deliver on promises of work-life balance, they will gain a valuable competitive
edge in the war for talent.

Second, the upward spiral in associate salaries has nothing to do with associates at all. Some consultants believe that
associates are caught in an ongoing process of market segmentation. Firms that consider themselves at the top of the
prestige hierarchy may be raising salaries because they can afford to do so; if less prestigious or successful firms cannot
raise salaries, the attitude of the top firms seems to be “let the chips fall where they may.” Some informed commentators
point out--confidentially--that every time the “top” firms raise their salaries, many firms who “cannot cut the mustard”
go out of business, which, they argue, is exactly what the top firms anticipated. [FN114]

*398 Finally, the rise in salaries is being driven by a “mine is bigger than yours” syndrome--referring, of course, to
salaries. Some might ask why, if a partner is earning a million dollars a year, it is so important to do whatever it takes to
earn two million dollars a year. Commentators on masculinity often note that masculinity (unlike femininity) must be
earned over and over again. [FN115] Within this context, the measuring stick for some male lawyers is profits per part-
ner. This interpretation helps explain persistent reports of tension between male and female partners in some law firms
when “top dog” men declare they want sharp increases in profits per partner, only to have some or all of the women reply
they are quite happy with the salaries they have and have no interest in doing what it takes to increase profits per partner.
To do so requires some combination of working associates and partners harder and shedding smaller clients for larger
ones. [FN116]

Note that these three explanations of law firm salaries are not mutually exclusive. They reinforce each other; only
one, all, or none may fuel salary increases within a given firm. What remains striking is the wide gap between older and
younger lawyers. The opinion of many younger lawyers, male as well as female, is summarized by the statement of a
second-year student at the University of Pennsylvania who rejected the idea of working for a large law firm, saying,
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“You can't pay me enough to be unhappy.” [FN117]

V. The Business Case for Work-Life Balance in the Legal Profession

The clash of social ideals in work life and family life combined with the unwillingness of younger generations of at-
torneys to accept current time norms of excessive hours and work devotion mean that something in the legal profession
has got to give. Using the language of economics, there is a strong business case to be made for the legal profession mov-
ing toward policies that support better work-life balance. As detailed in this Section, the business case includes: main-
taining or improving business development and client service; attracting talent; reducing attrition; dispelling the myth
that firms lose money on part-time attorneys; and understanding work-life balance as a risk-management issue in light of
the growing number of lawsuits alleging family responsibilities discrimination (FRD).

A. Business Development and Client Service

It is well understood that law firms exist to serve clients. Demanding clients often want, or expect, 24-7 availability.
In reality, however, no one *399 is available 24-7, not even a full-time worker logging many twelve-hour days. Some at-
torneys may be in depositions, in trial, or traveling. Ironically, when PAR surveyed in-house lawyers who work with law
firms, some of them reported that law firm lawyers who worked part time were often more responsive to them than the
those who worked full time. [FN118] Part-time attorneys may answer their cell phones on the playground, but they an-
swer their phones because they are not on a plane or in a deposition. It is true that law firm clients demand responsive-
ness, but it does not follow that allowing attorneys to reduce the number of hours they work jeopardizes responsiveness.
Some law firms are beginning to allow job sharing or team approaches to staffing their clients' cases, which can not only
maintain, but also increase, responsiveness to clients. [FN119]

In addition to responsiveness, clients need stability. As one in-house counsel told PAR, “Stability is extremely im-
portant. Outside lawyers who have an institutional memory are incredibly valuable to us.” [FN120] Another stated, “The
burden of educating new attorneys is aggravating, and turning new associates loose on a business client can be a recipe
for disaster.” [FN121] The one-size-fits-all model of legal practice based on an ideal worker has serious consequences
when it comes to maintaining stability for clients. The “churn and burn” mentality of working young associates so hard
that many of them leave does not serve the best interests of clients. As one law firm partner told PAR, “‘[C]lients, being
very bottom-line oriented, quickly grasped that they would rather have 80% of an attorney that they knew and trusted,
than 100% of an attorney that knows neither them nor their deals.”’ [FN122]

These beliefs are leading some clients to consider law firms' attrition rates and average billable hours when making
decisions about which law firm to hire. “‘Firms losing associates is a big issue for us,”’ one in-house counsel told PAR,
“‘and frankly it has caused us to move away from certain firms.”’ [FN123] Corporations are implementing diversity
among their own leaders, and they expect their lawyers to do so, too. For example, the signatories to “A Call to Action,”
including a number of very large clients, commit to not hire law firms that cannot retain women and other lawyers who
reflect the diversity of the clients' own employees, customers, and communities. [FN124] Anecdotally, law firms have
been thought to lose clients over this issue.

*400 Another piece of business development that law firms often forget is that today's associates are tomorrow's cli-
ents when they become in-house counsel for companies. Many young women associates have told PAR that a law firm
treated them so badly when they worked there that, now that they are in-house counsel, they will never use that firm.
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B. Attracting Talent

Another key component in the business case for better work-family balance is attracting the most talented law school
graduates, and nearly half of all graduates are women. [FN125] In the United States, eighty-one percent of women be-
come mothers during their working lives, [FN126] and ninety-five percent of mothers work less than fifty hours per
week. [FN127] This means that any employer who defines “full time” as fifty or more hours a week will come close to
excluding all mothers--and more than three-quarters of all women [FN128]--from its labor pool. Given this demography
and current law firm time norms, it is no wonder that only seventeen percent of law firm partners are women. [FN129] In
a Catalyst study, forty-five percent of recent women law graduates listed work-family balance as their number one con-
cern. [FN130] Countless women have told PAR and the Center for WorkLife Law that the reason they stopped working
full time is because they rarely saw their children awake. As described above, we are now hearing similar sentiments
from young male attorneys. [FN131]

New models for organizing law firms are not, and should not be viewed as, “accommodations.” They are gender-
neutral policies that are designed to reduce attrition among all young associates based on the idea that total work devo-
tion is neither desired nor healthy for anyone. The ideal worker norm around which traditional law firms are organized is
not a meritocracy; it is a masculine norm that systematically advantages people who can and are willing to live a tradi-
tionally masculine life, which means that it disadvantages most women and men who do not want their lives to be almost
entirely work. People are being promoted not based on their talent but based on the schedule they can keep. In a profes-
sional services industry that *401 sells talent, this is not only profoundly unfair but ultimately a self-defeating practice.

C. Reducing Attrition

A related concept that is really the heart of the business case for increasing work-life balance at law firms is the
astounding rate of attrition among law firm lawyers and the astronomical costs associated with it. Research has shown
that, given such high starting salaries, law firms do not make a profit on associates until they reach their third or fourth
year; but, within five years, more than two-thirds of associates leave their law firms, usually to seek better work-life bal-
ance. [FN132] It is estimated that to replace a single attorney costs a law firm between $200,000 and $500,000. [FN133]
PAR estimates that the average cost for a law firm to replace an attorney is likely around $350,000. [FN134] Even a part-
ner at a New York City law firm has begun to see the flaw in the traditional business model of law firms, stating, “‘I've
been increasingly persuaded that we've been kidding ourselves to hire and train all these women and then lose them. As
an economic proposition that's an absurdity.”’ [FN135]

Why do legal employers have such high attrition levels? Lawyers have the highest job dissatisfaction of all major
professional groups. [FN136] The normal attrition rate at a large law firm is more than double the rate of other industries.
[FN137] Why are attrition-related costs at law firms so high? Law firm attrition costs include both departure-related
costs and replacement-hire costs for a highly-educated and skilled workforce. Departure-related costs include: lost pro-
ductivity of the departing attorney; lost recruiting and training costs; lost skills, contacts, clients, and institutional know-
ledge; lost client satisfaction; and negative effects on morale. Replacement-hire costs include: interviewing time; recruit-
ing expenses (such as headhunter fees and referral bonuses); training costs; and lost productivity due to a new attorney's
inexperience with clients and the employer's culture.

*402 D. The Myth that Firms Lose Money on Part-Time Workers

Given the exceedingly high business costs of maintaining the current model of legal practice, it is also useful to de-
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bunk the myth that law firms lose money on part-time attorneys. This myth is perpetuated by current conventions for cal-
culating overhead that rest on inaccurate assumptions. As Alison Hooker of Ernst & Young explained, “Often times it is
the internal accounting practices that ensure that part-time employment will be infeasible.” [FN138]

Most law firms operate on a billable hour basis, using a cash flow accounting system that renders costs invisible by
focusing largely on incoming cash. When it comes to attrition, costs can be astronomical and yet still be dismissed as
“the cost of doing business.” By its very definition, the billable-hours system is illogical. It systematically rewards ineffi-
ciency because the more hours you bill, the more you get paid. While the billable-hours system is flawed, it is not likely
to be abandoned any time soon given that it is the only form of accounting and management law firms know.

There is room for improvement in the work conditions at law firms even within the current billable-hours structure.
One improvement is for firms to recognize and embrace the fact that reduced-hours schedules can be profitable for law
firms due to large attrition-related savings and little reduction of profit to the firm. James Sandman, the current President
of the District of Columbia Bar's Board of Governors and the former managing partner of Arnold & Porter LLP, calcu-
lated the numbers and found that a part-time attorney working on an eighty percent schedule costs a firm about an addi-
tional $11,000 a year as compared to a full-time attorney: $10,000 in rent and $1,000 in malpractice insurance. [FN139]
Using standard industry estimates, however, the average part-time lawyer at a law firm will generate $425,000 in reven-
ues and $225,000 in costs--which leaves the law firm with a hefty $200,000 profit. [FN140] Thus, the idea that law firms
lose money on part-time attorneys is entirely false. They may bring in slightly less revenue, yet the revenues they bring
in still far exceed their costs. When law firms use a cash flow system of accounting, whereby they just look at business
generation and cash flow, they neglect to factor in the tremendous costs in attrition and lost business that ultimately af-
fect their bottom line.

*403 E. Work-Life Balance as a Risk Management Issue

Finally, another major factor in the business case for work-family balance is the potential liability law firms face
from discrimination lawsuits filed against them by their employees alleging family responsibilities discrimination (FRD).
To date, the Center for WorkLife Law has identified 1,150 lawsuits filed since the 1970s that allege discrimination based
on employees' family responsibilities and seventeen different legal theories for those suits under existing state and feder-
al law (for example, Title VII, the FMLA, the ADA, ERISA, and state equivalents). This number includes thirty-three
cases filed by employees against law firms and other legal employers in just the past fifteen years. [FN141] A 2005 study
of over six hundred FRD cases documented a nearly four hundred percent increase in the number of FRD lawsuits filed
in the past decade as compared to the previous ten years, as well as a significantly higher success rate for FRD cases than
employment discrimination cases overall (fifty percent versus twenty percent). [FN142] The success of plaintiffs in FRD
cases may be because FRD cases are litigated as “family values” cases, which have broad political appeal to judges and
juries. When a plaintiff wins, the employer's liability can be hefty. Among the cases the Center has tracked, over seventy-
five cases have yielded verdicts or settlements of over $100,000, [FN143] with the largest individual recovery at $11.65
million [FN144] and the largest class recovery at $49 million. [FN145]

VI. Conclusion

Many people become lawyers because they view it as a profession within which they can do well and do good--that
is, they can sustain a professional-or managerial-class life while helping people by protecting people's rights or helping
companies follow the law. The problem with the practice of law today, however, is that the rapid escalation of time
norms and work devotion (true of all elite American jobs, not just lawyers) has made such a standard of living come with
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a major cost: a near total absence *404 of work-life balance. While most women law partners ultimately do have chil-
dren, less than one-fifth of all law firm partners are women. [FN146]

The politics of time involves two distinct languages: the language of values and the language of economics. Regard-
less of which language is used, both argue for restructuring the workplace--particularly the excessive hours and work de-
votion expected at law firms--to make it possible to live up to ideals of work and family life. To achieve this, the norm of
work devotion must be replaced with a model of balanced lives that allows for people to be both excellent workers and
excellent parents or family members by allowing time for work, family, and community and spiritual life.
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